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POLITICAL AND ECONOMIC INTERPRETATIONS OF 
JURISPRUDENCE 

BY ROSCOE POUND 

Harvard University Law School 

Leaving out of account the eighteenth century natural-law think- 
ing which still persists in some quarters, we may say that until recently 
Anglo-American jurists stood for a political interpretation of jurispru- 
dence. English jurists maintain that position today. But the present 
fashion in America seems to be an economic interpretation. Not only 
is such an interpretation insisted on by many juristic writers, but nearly 
all recent discussions of judicial organization and of judicial power with 
respect to legislation proceed upon that basis. We have, then, two 
prevailing types of thinking in this country on the part of those who 
purport to treat the law scientifically. The one type is represented 
by the historical school, and is idealistic and political. The other type 
is represented by a phase of the sociological school — an early phase if 
we look at the development of that school the world over — and is 
mechanical and economic. The former looks on law as something which 
is found. It holds law to be something discovered rather than made. 
The latter looks on law as a product of the human will. The latter 
is an imperative theory, the former is not. Thus the distinction between 
these two types of thinking connects itself at once with a controversy 
that has gone on since the beginnings of juristic science. 

There are two elements in a developed body of law. On the one 
hand there is an enacted or imperative element. This is today the 
modern element and so far as the form of the law goes, it is tending 
to prevail. On the other hand there is a traditional or habitual element. 
This is today the older or historical element, upon which judicial and 
juristic development proceeds by analogy. It should be observed, 
however, that not infrequently these positions have been reversed. 
The part of the law which is imperative in form has at times been the 
older element while the traditional element, because of some infusion 
of ideas from without, has been the modern element. Instances of 
this may be seen in the maturity of Roman law, in the period of natural 
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law in Continental Europe, and to some extent in the development of 
equity and the absorption of the law merchant in our own legal system. 
Again the traditional element in time absorbs the imperative and trans- 
forms enacted rules into traditional principles. Thus at Rome the 
legislation of the Republic and of the early empire came to be of force 
only as embodied in the writings of the great jurisconsults. In the 
same way with us, the old English legislation is part of the common 
law as it was worked into that system by Coke. English statutes prior to 
colonization and to some extent prior to the Revolution are part of the 
American common law, and even relatively modern American statutes, 
which are sufficiently general to become the subject of commentary, 
are becoming truly part of the common law. Moreover the imper- 
ative element is often a mere authoritative declaration of principles 
which have been developed by and taken their form in the traditional 
element. As the traditional element is developed by judicial exper- 
ience and its principles are worked out by juristic science into their 
consequences in detailed rules, these rules are given imperative form 
by legislation. Nevertheless, as the maturity of law culminates in a 
period of legislation, one who looks at a developed system is likely 
to perceive the enacted element chiefly and to take an imperative view. 
On the other hand, for the reasons stated, the historical jurist is cer- 
tain to be impressed chiefly with the traditional element and to shape 
his ideas of law accordingly. 

Another feature of the twofold composition of developed legal systems 
is of no less importance for the course of juristic thinking. The traditional 
element rests at first upon the traditional mode of advising litigants 
on the part of those upon whom tribunals rely for guidance or upon the 
usage and practice of tribunals. Later it rests upon juristic science 
and the habitual modes of thought of a learned profession. Thus the 
ultimate basis of its authority is reason and conformity to ideals of 
right. On the other hand the imperative element rests upon enact- 
ment. It rests upon the expressed will of the sovereign. The basis 
of its authority is the power of the state. In consequence, two distinct 
ideas of law are to be found throughout the history of juristic science. 

Greek thinkers were the first to develop these ideas. The demand 
of Greek cities for publication of the customary rules of decision which 
were possessed as a class tradition by an oligarchy, resulted in a body 
of enacted law, at first declaratory only, but gradually by the easy 
step of publishing changes as if they were the established custom, a 
body of conscious and avowed legislation. Hence the law purported 
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to be a conscious product of human wisdom. But philosophers began 
to enquire as to the relation of laws so constituted to the ideas of right 
and wrong. Was an act right, they asked, because it conformed to 
law, or were both the act and the law right if and in so far as they coin- 
cided with an absolute and eternal standard above the law? One 
answer was that what corresponded to the latter standard was natural 
right, but what corresponded only with the humanly enacted standard 
was conventional right, while others held that the whole matter rested 
upon enactment. Thus we have two ideas in Greek thinking about 
law; on the one hand the idea of law as human wisdom, ascertained 
and promulgated through the state, on the other hand the idea of law 
as the manifestation of an eternal and immutable right and justice. 
Roman jurists of the classical period put the latter idea into practical 
effect. In consequence the two ideas alternate in the history of Roman 
juristic thought. In Cicero, who lived in a transition period, we find 
both. In the classical jurists, in the golden age of juristic law making, 
reason and justice, to which the jurists of the time were striving to make 
the actual rules of law conform, alone are insisted upon. Later, as 
the law of the classical period was restated and systematized in the 
period of legislation and codification after Diocletian, the idea of author- 
ity prevails. 

There is a similar alternation in the history of modern juristic thought. 
When the study of Roman law revived in the twelfth century, the Cor- 
pus Iuris Civilis, as legislation of the Emperor Justinian, was taken 
to be binding statute law. As soon as philosophical juristic thinking 
began, however, attempt was made to find a theological basis for the 
authority of legal precepts. Thomas Aquinas, whose views had the 
greatest influence in jurisprudence, conceived of natural law as that part 
of the eternal law, enacted by the supreme lawgiver of the universe, 
which man's reason reveals to him. Accordingly positive law did not 
rest merely upon human enactment; it was a recognition of the lex 
naturalis which was above all human authority. Presently, when an 
era of development of the legal system by juristic speculation was at 
hand, these theories had prepared the way for a return to the classical 
conception of reasonableness as the source of authority in law. In 
the seventeenth century two events of capital importance made for 
this revival of the classical idea. In the first place Grotius, even if 
he did no more than give currency to what the expositors of natural 
law had worked out already, emancipated jurisprudence from theology. 
In the second place, Conring, the true founder of modern legal history, 



AMERICAN POLITICAL SCIENCE ASSOCIATION 97 

overthrew the notion of the statutory authority of thft Cor-pus Iuris 
in the modern world. Thus the question arose, what was the source 
of the authority of Roman law; for no one could doubt that it actually 
obtained in the forum. The only answer could be that it had been 
received as law and had obtained the force of a customary law admin- 
istered in the courts by long-standing usage, But this answer furn- 
ished no philosophical basis for the reception of a body of law which 
could no longer claim the authority of enactment. Accordingly the 
seventeenth century jurist turned to the theory of natural law, the 
theory that the ultimate criterion of the validity of legal rules, the test 
by which all legal rules must be tried, was conformity to the law of 
nature. And, thus as Grotius had substituted a philosophical natural 
law for the theological natural law of his predecessors, positive law 
came to be regarded as the application of reason to the civil affairs of 
men and the Corpus Iuris stood as its exponent on the Continent merely 
because of its inherent reasonableness. Where the sixteenth century 
jurist begins with a theological disquisition, the seventeenth and eight- 
eenth century jurist begins with a discussion of the nature of man and 
the nature of human society. In practice this mode of thinking gave 
rise to a movement which is entirely comparable to the classical period 
in Roman law; a period in which the growing-point of law was to be 
found in juristic speculation under the influence of a philosophical 
theory. Until the rise of legislation upon the Continent, consequent 
upon the making over of the law by the jurists of this period, the philo- 
sophical theory held the field in jurisprudence. The great text-writers 
of the seventeenth and eighteenth centuries drew their theories directly 
or indirectly from Grotius. But these same civilians furnished a large 
part of the inspiration and also of the juristic principles upon which 
writers upon law of the first half of the nineteenth century proceed in 
England and in America. Thus the absolute idea of law, which pre- 
vails so largely among practitioners in America, comes from Grotius 
in two ways. On the one hand it comes through Blackstone and on 
the other hand it comes through American publicists in the eighteenth 
and nineteenth centuries who followed the Dutch and French publicists 
and civilians. The no less absolute idea which has prevailed so largely 
among American teachers of law represents a further development of 
these theories in the nineteenth century. 

Up to this point the ideas of law resting upon authority and of law 
resting upon reason had alternated in juristic thinking. From the end 
of the seventeenth century they have a parallel development. One 



98 PROCEEDINGS OF THE 

consequence of the theories of the law-of-nature school was a movement 
for legislation. Natural law was regarded as a body of eternal princi- 
ples, applicable to all men at all times under all circumstances. It was 
held that this body of principles, as a complete whole, might be discov- 
ered by reason. Hence jurists conceived it was not merely their duty 
to criticize existing rules with reference to these principles. Even more, 
they came to hold, it was a duty to work out completey all the applica- 
tions of these eternal principles and put them in the form of a code. 
Louis XIV, in the latter part of the seventeenth century, codified Roman- 
French law to no small extent through royal ordinances. About the 
middle of the next century a strong movement for codification set in and 
the consequent revival of the conception of law as enactment was fur- 
thered by the political ideas of an age of absolute governments. Until 
Kant, this insistence upon the imperative element becomes more and 
more marked. But the other conception persisted in juristic writing 
for several reasons. One was that international law occupied men's 
minds to no small extent. Almost without exception the great jur- 
istic treatises of this period are upon the law of nature and nations. 
But in international law legislation and an imperative theory were out 
of the question. Another reason was that the development of Roman 
law through juristic writing was still going on under the influence of 
the theory of natural law. Accordingly the period in juristic thought 
from Grotius to Kant is marked by two movements. First there is 
a juristic movement, proceeding upon the theory that the basis of law 
is reason, in which the ideas of right and justice are made paramount. 
Secondly there is a legislative movement, in which law is thought of 
as emanating from the sovereign and in consequence the idea of com- 
mand comes to be paramount. Many eighteenth century writers, 
such as Blackstone, for instance, were quite unable to choose between 
these theories. 

A new period in juristic thinking begins with Kant. The problem 
which confronted Kant and those who came after him more immed- 
iately was the relation of law to liberty. The juristic situation at 
the end of the eighteenth century involved a dilemma. On the one 
hand we live in an age of legislation in which there is and must be 
external restraint and coercion, in which a philosophy that speaks only 
of reason and ideal justice is not a philosophy of the law that is. On 
the other hand we live in a democratic age in which the arbitrary and 
authoritative must have some solid basis other than mere authority, 
and in which the individual demands the widest freedom of action. 
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The question how to reconcile these two ideas, external restraint and 
individual freedom of action, is the clue to all philosophical discussion 
of the nature of law in the nineteenth century. Kant answered the 
question by working out thoroughly the purely judicial notion of jus- 
tice, by formulating the idea of an equal chance to all, exactly as they 
are, to assert themselves free from all extrinsic or artificial handicaps, 
which goes so significantly by the name of legal justice. Savigny 
turned Kant's formula of right into one of law. Kant thought of right 
as a condition in which the will of one was reconciled with the will of 
another according to a universal rule. Savigny thought of law as the 
body of rules which determine the bounds within which the activities 
of each individual are secured a free oppurtunity. If we adopt an 
idealistic interpretation of legal history and conceive of the develop- 
ment of law as a gradual unfolding of Kant's idea of right, we shall 
understand the position of the historical school. For Savigny's school 
carries forward one of the two ideas which had been contending in juris- 
prudence in the eighteenth century. The element in law which the 
medieval jurists had rested on theology, the seventeenth century jur- 
ist had derived from reason, and the law-of-nature school in the eight- 
eenth century had deduced from the nature of man, Savigny sought 
to discover through history. In effect, therefore, the historical school 
and the metaphysical type of the philosophical school, which prevailed 
in the first half of the nineteenth century, were closely akin. Each 
postulated an ideal or natural law. One sought to discover this ideal 
law through history, the other sought to find it through logical develop- 
ment of an abstract idea. Indeed it was not hard to reconcile these 
views. As the historical school accepted the idealistic interpretation 
of legal history, it was possible to say that jurisprudence had two sides. 
On the one hand it had to do with the historical unfolding of the idea 
of liberty as men discovered the rules by which to realize it, on the 
other hand it had to do with the logical unfolding of the principles 
involved in the abstract conception. Most of the German expositions 
of jurisprudence in the latter half of the nineteenth century proceed 
in this way. 

The doctrines of the German historical school appear to have been 
first taught in this country in a course of lectures given by Luther S. 
Cushing at the Harvard Law School in 1849, published in 1854 under 
the title, Introduction to the Study of Roman Law. It is interesting to 
note that the late James C. Carter was a student at Cambridge the last 
year that this course was given, for unless the effect of early training 
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is borne in mind, it is hard to understand how a jurist of his caliber 
could dogmatically assert Savigny's views in 1905. But the influence 
of the historical school did not become marked in America until after 
1870, when American students had begun to go to Germany in increas- 
ing numbers and German ideas had taken root in our universities. In 
the meantime another influence had profoundly affected American legal 
thought. That influence was the political interpretation of legal his- 
tory and the political theory of jurisprudence expounded by Sir Henry 
Maine. 

Maine's doctrine is a political type of idealistic interpretation. For 
a purely ethical idea of right it substitutes a political idea of freedom. 
It sees in law and in legal history a manifestation and development 
of this idea. Hence it finds the end of all law in liberty, conceived in 
the sense of the widest possible individual self-assertion, and conceives 
of jurisprudence as the science of civil liberty. Doubtless you are all 
familiar with this interpretation. It assumes that a movement from 
subjection to freedom, from status to contract is the key to social and 
legal development. It conceives of social progress as an unfolding of 
the idea of individual liberty by relieving the individual from the con- 
straint of social institutions. It conceives of political progress as a 
like unfolding of the idea of liberty, as a gradual limitation and direction 
of state action so as to make possible the maximum of individual self- 
assertion, which is taken to be the maximum realization of the idea of 
liberty. It conceives of jural progress as a progress from institutions 
in which rights, duties and liabilities are annexed to status or relation, 
to institutions in which rights, duties and liabilities flow from voluntary 
action, that is, are consequences of exertion of the human will. 

This theory was so thoroughly adapted to the individualism which 
characterized the traditional element of our legal system for other 
reasons and accorded so well with the absolute ideas which our law 
books had inherited from the eighteenth century, that it soon got com- 
plete possession of the field. Much in American judicial decision with 
respect to master and servant, liberty of contract, and right to pursue 
a lawful calling, which it has been the fashion of late to refer to class 
bias of judges or to purely economic influences, is in reality merely the 
logical development of traditional principles of the common law by 
men who if they had not been so taught, read every day in their scien- 
tific books of the progress from status to contract and the development 
of law through securing and giving effect to the human will. "Talk 
of stubborn facts," says Dr. Crothers, "they are as babes beside a stub- 
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born theory." So important is the traditional element in all legal sys- 
tems that the history of law and the history of juristic thinking contin- 
ually illustrate this proposition. 

But in truth so far as developed systems are concerned Maine's 
famous generalization is drawn from the Roman law only. The main 
characteristics of status are that it is a condition which cannot be divested 
voluntarily and that rights, duties and liabilities flow from or are annexed 
to this condition of a person rather than his volition. Such conditions 
were numerous and important in ancient law. In the maturity of 
Roman law, in contrast, the theory of natural law put an end to most 
of these conditions directly or indirectly and the law sought to secure 
the will of the individual against aggression and to give effect to the 
will to create legal consequences wherever possible. Hence there was 
a progress from status to contract in Roman law, if we use contract to 
mean legal transaction. There was a progress from a situation where 
legal institutions paid no regard to volition to one where volition was 
chiefly regarded. 

It is by no means so clear that the generalization may be applied to 
Anglo-American law. For a fundamental difference between the Roman 
system and our own is involved. The central idea in the developed 
Roman law is the will. All things are deduced from the will of the 
actor. In our law the central idea is rather relation. Thus in agency 
the Romanist thinks of representation of will, or of a power voluntarily 
conferred and of a legal giving effect to the will of him who confers it. 
Hence the civilian talks of a contract of mandate. But we think and 
speak rather of the relation of principal and agent and the rights and 
duties incident to or involved in that relation. The Romanist speaks 
of the contract of sotietas. We speak of the partnership relation. He 
speaks of a locatio operarum, a letting of services, we speak of the rela- 
tion of master and servant. He speaks of family law. We speak of 
the law of domestic relations, and so on throughout the law. It is 
true this idea of relation is objected to by some of our jurists, who feel 
it is akin to the idea of status and hence that it stamps our law as archaic. 
But these objections come from English historical jurists who assume 
Maine's generalization, whereas the whole course of American legal 
development is belying it, unless, indeed we are progressing backward. 
Not to mention legislative limitations upon freedom of contract, which 
might conceivably be controversial, in the purely judicial development 
of our law we have taken the law of insurance practically out of the 
category of contract, we have taken the law of surety companies prac- 



102 PROCEEDINGS OF THE 

tically out of the law of suretyship, we have established that the duties 
of public service companies are not contractual, flowing from agreement, 
but are quasi-contractual, flowing from the calling in which the public 
servant is engaged. What is this in each case, and these are among 
the most recent developments of the law, but the common-law idea 
of a relation, a relation of insurer and insured or public utility and patron, 
and of rights, duties and liabilities involved therein? 

The economic interpretation of jurisprudence has been urged in 
Europe by two classes of writers. One of these is an offshoot of the 
Hegelians, which regards the history of law as an unfolding of an economic 
idea. The other is a type of sociologist, namely the mechanical or 
positivist type that sought absolute, mechanical social laws, whose inev- 
itable operations produced all social, political and jural institutions, as 
completely apart from human will as the motions of the planets. One 
phase of this mechanical sociology identified these mechanical laws 
which absolutely determine the content of legal systems, with economic 
laws. A third class of writers has advocated the economic interpreta- 
tion in America, namely, a group which regards law as a conscious 
product of human will, which finds the basis of legal obligation in author- 
ity, and conceives that the will of the state or the Volksperson, of which 
it holds the law to be an expression, is determined wholly by economic 
considerations. This group, since its starting point is essentially analy- 
tical, represents a phase of the nineteenth century development of 
the other of the two ideas which we saw contending in the eighteenth 
century. 

Mechanical sociology has been so thoroughly criticized, from so many 
quarters, and by none more effectively than by sociologists, that its 
persistence in a type of recent juristic thinking might seem hard to 
explain. The explanation seems to be that this mode of thought was 
expecially congenial in jurisprudence, and so persisted longer than 
elsewhere, because of the influence of the historical school, which had 
been dominant so long. The ideas of the mechanical sociologists 
appeared to confirm the doctrines of the historical school. Hence many 
who were beginning to be conscious that the historical school could not 
hold the ground exclusively much longer, were able to flatter themselves 
that they were moving forward by giving to their old views a new form 
of mechanical sociology. Like the historical jurist the mechanical 
type of sociologist looked at law in its evolution, in its successive changes, 
and sought to relate these changes to changes undergone by society 
itself. The historical jurist found metaphysical laws behind these 
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changes. The mechanical sociologist substituted physical laws. For 
all practical purposes the result was the same. Theories of law come 
readily to be theories of law-making. Everything that has been urged 
against analytical and historical jurisprudence upon this ground applies 
even more to this mechanical sociological jurisprudence. If law is an 
inevitable resultant, if in making or finding it legislator or judge is 
merely bringing about '"conformity to the de facto wishes of the dom- 
inant forces of the community," conscious effort to improve the law 
can be effective in appearance only. The eighteenth century theory 
even if it put the basis of legal systems beyond reach of change moved 
us to scan the details and to endeavor to make each part conform to the 
fixed ideal plan. It admitted that legislator and jurist had each a 
function. The historical school denied any function to the former. 
Those who adhere to this type of economic interpretation deny it to 
the latter. To the doctrine of legislative futility they add a doctrine 
of juristic futility. But in truth this theory has been arrived at quite 
as much a priori as any of its predecessors. For no great acquaintance 
with legal history is required to enable one to perceive that the "declar- 
ation of the dominant social organism by which a legal standard is 
created or imposed" may or may not establish itself in the legal sys- 
tem. The Roman law of juristic acts has not become the law of the 
world nor is the Anglo-American law of torts becoming a law of the 
world because either has behind it a dominant social force. Much 
that has such a force behind it in the sense with which we are here con- 
cerned leaves but a faint mark upon the law. In the long run the quest 
of jurists and judges for an ideal of an absolute eternal justice, well or 
ill conceived, to which they seek to make the rules enforced in trib- 
unals approximate, and juristic tradition, that is traditional principles 
and traditional modes of reasoning therefrom have ever proved the 
chief influences in determining the bulk of the rules actually in force 
in legal systems. The conscious endeavor to adhere to the ideal and 
the necessity of working with the materials afforded by the received 
tradition and in the manner prescribed by the traditional mode of reas- 
oning have proved a powerful check upon the personal inclination of 
judges and for the same reason a powerful check upon the operation of 
class interest. The many examples of legal opposition to new social 
needs of which advocates of the economic interpretation have been 
wont to make so much are sufficiently explicable in this way. 

Like objections may be urged against the economic interpretation 
in the form it takes with those who start from the analytical position 
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and think of the law as something shaped consciously by class interest. 
In the first place theirs is a theory of legislation rather than of law; a 
theory of the will element, the imperative element, rather than of the 
reason element, the traditional element, which plays far the larger part 
both in the actual law and in legal history. Moreover it is a theory of 
that least important part of legislation which arbitrarily seeks new 
paths. Hence it interprets the least enduring part of present law and 
the least significant part of legal development. We must not forget 
that the administration of justice aims consciously at more than the 
imperative type of economic interpretation will hear of. We must 
remember that measuring the administration of justice by the tradi- 
tional legal ideal becomes a fixed mental habit of the lawyer before he 
is called upon to take a practical part therein. We must take account 
of the extent to which the human will is moved by tradition, profes- 
sional criticism, the logical exigencies of a received system and many 
like factors even against self iterest. 

Again history which is vouched for this doctrine does not sustain it. 
No action and reaction of men and no pressure of social classes as they 
have been at any given moment since republican Rome will explain the 
doctrine of impossible and illegal conditions precedent in wills. No 
theory of the power of the creditor class will explain the tendency of 
the benefit of discussion — a favor to debtors which arose when creditors 
were most considered — to disappear at the very time when both law 
and public opinion are becoming more and more tender of debtors. 
Neither case may be understood otherwise than through tracing its 
history as a struggle between authoritative tradition and the logical 
requirements of legal system. But such matters are of more importance 
in the actual law and have more significance for jurisprudence than the 
short lived penal legislation from which most of the data for theories 
of class struggle as the determining factor in jurisprudence have been 
drawn. 

Legal history is full of cases in which judicial and juristic idealism 
has produced and enforced ultra ethical rules of conduct in advance 
of the ideas of the dominant or of any other class of the lay commun- 
ity. Instances are not wanting in modern times in which purely log- 
ical deductions from traditional principles in which no class had any 
interest have been imposed upon the mercantile community. One not- 
able example is the legal conception of a partnership, a purely histori- 
cal conception originating in the poverty of legal analogies in republican 
Rome which is fundamentally at outs with the ideas of merchants 
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and with everyday modes of doing business. Nor are instances want- 
ing in which a pure juristic tradition logically developed by lawyers 
drawn from the dominant social class has withstood the interest of that 
class. 

If, then, the political interpretation fails when put to the test of 
application to the facts of Anglo-American law, the economic inter- 
pretation fails even more when applied to the traditional element of 
legal systems. The instances relied upon to make a case for it are 
explicable as logical developments of traditional principles along tra- 
ditional lines, and legal history is filled with cases of important rules 
and far-reaching doctrines which it cannot explain. Each interpre- 
tation is too narrow for the legal science of today. 



